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 1.  TIME:  9:00   CASE#: MSC09-01689 
CASE NAME: KIZOR  VS.  REDIG 
HEARING ON OSC RE: WHY ORDER FOR SALE OF PROPERTY 
SHOULD NOT BE MADE 
* TENTATIVE RULING: * 
 
Resolved by stipulation and order. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON MOTION TO STRIKE 
FILED BY SETERUS INC. 
* TENTATIVE RULING: * 
 
 The motion to strike, brought by defendant Seterus, Inc., is granted without leave 
to amend.  Plaintiffs have failed to allege acts on defendant’s part that rise to the level of 
"despicable" conduct.  (See, College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.  
See also, CACI 3940.)  Plaintiffs have also failed to allege the additional facts necessary to 
show liability for punitive damages on the part of a corporate employer.  (See, Civ. Code, 
§ 3294, subd. (b).) 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY FIRST AMERICAN TITLE COMPANY 
* TENTATIVE RULING: * 
 
Based on the Court’s ruling on September 27, 2018, the Court has received a report from 

defendant First American Title, which indicates that plaintiffs indicated that they might agree to 

supplement their responses, but did not commit to doing so.  At this stage, commitments are 

necessary. 

Accordingly, plaintiffs are ordered, no later than November 1, 2018: to supplement their 

responses to the requests for production of documents 1 through 33 and 33 through 51, either 

by providing additional documents, or by providing a verified further response setting forth the 

information required by Code of Civil Procedure section 2031.230, and to supplement their 

responses to Interrogatories 9.1 and 9.2.  With respect to the Interrogatories, Plaintiffs’ general 

statements re “loss of income, loss of opportunity damages, diminution in value, interest 

differential between amount of interest paid and amount that could have been obtained through 

refinance, attorney fees and costs of suit” is completely inadequate.  Plaintiffs must produce 

some actual facts supporting these items of damages. 
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Plaintiffs’ failure to commit to providing further responses, and other stated objections to the 

requests, are not substantially justified.  The Court therefore awards a discovery sanction to 

First American in the amount of $950, to be paid no later than November 1, 2018. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SETERUS INC. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendant Seterus, Inc.  The 
demurrer is directed to plaintiffs’ First Amended Complaint (“FAC”), filed on June 29, 2018. 
 
 Defendant’s request for judicial notice is granted.  Defendant’s demurrer is sustained 
without leave to amend, as to the Fifth, Sixth, and Ninth Causes of Action.  Because these are 
the only causes of action in which defendant Seterus is named, defendant shall prepare a 
proposed judgement of dismissal, separate from any formal order on the demurrer, and shall 
submit that proposed judgment to plaintiffs for approval as to form.  The basis for this ruling is 
as follows. 
 
 A. The Fifth Cause of Action. 
 
 The Fifth Cause of Action is for slander of title.  The Court sustains defendant’s demurrer 
to this cause of action on two, fully independent grounds. 
 
 First, the FAC is devoid of facts linking defendant Seterus to the recording of the subject 
deed of trust.  In paragraph 14, the FAC identifies defendant as a “beneficiary” of the deed of 
trust.  However, the recorded document shows that this was not true at the time of recordation; 
First Magnus Financial Corporation was the lender, and MERS was the nominal beneficiary.  
(RJN, Exh. 2.) 
 
 In the opposition memorandum, plaintiffs abandon their allegation that defendant 
Seterus is or was a beneficiary of the deed of trust.  Rather, plaintiffs seek to keep defendant in 
on the ground that defendant might have been the loan servicer in 2007, even though the FAC 
does not so allege.  Plaintiffs do not indicate that they have any facts they could truthfully allege 
in a further amended complaint indicating that defendant was in fact the loan servicer in 2007, 
even though (1) this is a matter that must be within their personal knowledge, given that they 
made mortgage payments to whoever was the loan servicer at the time, and (2) plaintiffs have 
had more than two years since initiating this action to conduct discovery.  The Court will not 
grant leave to allow plaintiffs to make speculative allegations without a basis in fact.  (See, Code 
Civ. Proc., § 128.7, subd. (b)(3) [signing a pleading is a certification that the pleading’s 
allegations either have evidentiary support or “are likely to have evidentiary support after a 
reasonable opportunity for further investigation or discovery”].) 
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 Further, even if defendant Seterus had been the loan servicer in 2007, plaintiffs have 
failed to allege facts tying defendant to the conduct of First American Title Company and the 
individual defendants employed by First American.  Plaintiffs allege that it was the First 
American defendants who attached an incorrect property description to the deed of trust after it 
was signed, not defendant Seterus.  (FAC, ¶ 23 and ¶¶ 27-30.)  In fact, plaintiffs go so far as to 
allege that the First American defendants did this contrary to the instructions of the “LENDERS,” 
a term that plaintiffs define as including defendant Seterus.  (Ibid., and ¶ 14.)  Plaintiffs also 
allege that any escrow instructions defendant Seterus might have seen in 2007 instructed First 
American that each loan would be secured by only one lot.  (FAC, ¶ 21.)  Finally, plaintiffs allege 
that they themselves were ignorant of the problem until August 2016, and do not indicate how 
defendant Seterus would have had any notice of the problem before plaintiffs brought it to 
defendant’s attention.  (FAC, ¶ 25 and ¶ 32.) 
 
 As a second, fully independent ground for sustaining the demurrer to the Fifth Cause of 
Action, the Court finds that this cause of action is barred by the common interest privilege.  (Civ. 
Code, § 47, subd. (c).  See, Schep v. Capital One, N.A. (2017) 12 Cal.App.5th 1331, 1337-38 
[demurrer to slander of title cause of action properly sustained]; Lesperance v. North American 
Aviation, Inc. (1963) 217 Cal.App.2d 336, 341-342 [conclusory allegation of malice not sufficient 
to defeat the privilege].)  Plaintiffs allege that defendant First American Title Company “acted 
with malice and ill will” by recording deeds of trust with an incorrect property description, but 
there is no corresponding allegation that defendant Seterus acted maliciously.  (FAC, ¶ 79.)    
Further, even as to defendant First American, the Court has twice found that this kind of 
conclusory allegation is insufficient to defeat the common interest privilege.  
 
 B. The Sixth Cause of Action. 
 
 The Sixth Cause of Action is for quiet title.  Plaintiffs do not dispute that the deed of 
reconveyance cured the defect in the subject deed of trust, rendering the remedy of quiet title 
moot.  (RJN, Exh. 3.)  Instead, plaintiffs argue that they are entitled to claim damages in this 
cause of action.  Plaintiffs’ argument lacks merit, for three reasons. 
 
 First, plaintiffs cite no legal authority supporting the proposition that the plaintiff in a quiet 
title cause of action may recover the legal remedy of compensatory damages.  The Court 
conducted its own independent research and found no such authority; quieting title is an 
equitable remedy.  (See, Bulmash v. Davis (1979) 24 Cal.3d 691, 700 [“[a]n action to quiet title, 
where possession is not involved, lies in equity”].)  A quiet title cause of action may be joined 
with a separate cause of action seeking the legal remedy of compensatory damages, as 
plaintiffs have done in the case at bar, but each cause of action must stand on its own. 
 
 The second reason why plaintiffs’ argument lacks merit is that, even if plaintiffs could 
claim damages, this cause of action would be barred by the common interest privilege for 
the same reason discussed above in the Court’s ruling on the Fifth Cause of Action for slander 
of title. 
 
 The final reason why plaintiffs’ argument lacks merit is that plaintiffs now acknowledge, 
contrary to their allegation in paragraph 14 of the FAC, defendant Seterus’s status as a loan 
servicer and not as a beneficiary of the deed of trust.  (Opposition, p. 6, lines 3-13.)  Plaintiffs 
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do not allege facts indicating how a mere loan servicer would have any adverse claim to the 
subject real property that could be the subject of a quiet title cause of action. 
 
 C. The Ninth Cause of Action. 
 
 The analysis set forth above in the Court’s ruling on the Sixth Cause of Action applies 
with equal force to the Ninth Cause of Action for declaratory relief.  (See, Code Civ. Proc., 
§ 1061 [“[t]he court may refuse to exercise the power granted by this chapter in any case where 
its declaration or determination is not necessary or proper at the time under all the 
circumstances”].)  Further, plaintiffs cite no legal authority that a correctable error in the property 
description attached to a deed of trust renders the deed of trust “void.”  Plaintiffs cannot 
seriously contend that they are entitled to keep the benefits of their mortgage loan while voiding 
the deed of trust securing that loan. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00603 
CASE NAME: WANG VS. BRANAGH DEVELOPMENT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BILL JAY DOSS, CAROLYN ANNE DOSS 
* TENTATIVE RULING: * 
 
Without opposition, the demurrer is sustained, with 20 days leave to amend.  The court is aware 
that plaintiff filed an “amendment to complaint” before the opposition was due, but the proper 
pleading form is an amended complaint, i.e., one that sets forth all allegations, including the 
changes made as a result of the demurrer.  (See C.R.C. Rule 3.1324(c).)  This is not just a 
formality, because it is important that at some point there be a single document that constitutes 
the operative pleading. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-01394 
CASE NAME: ANTIOCH U.S.D.  VS.  XL CONSTRUCTION 
HEARING ON MOTION FOR SANCTIONS 
FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
This motion for sanctions is one of two motions arising from the filing of a demurrer by 

defendant XL Construction without proper pre-filing meet and confer as required by Code of 

Civil Procedure section 430.41. 

This motion is filed pursuant to Code of Civil Procedure section 128.5.  That section provides 

that a party may be sanctioned for “actions or tactics, made in bad faith, that are frivolous or 

solely intended to cause unnecessary delay.”  Where, as here, the tactic or action is the filing of 

a motion, the party seeking sanctions must serve, but not file, the motion for sanctions, and give 

the other party 21 days to withdraw the motion.  (C.C.P. § 128.5(f)(1)(B).)  AUSD did so.  XL did 

not withdraw the demurrer. 
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The statute requires that “the parties shall meet and confer at least five days before the 

responsive pleading is due.” (§ 430.41(a)(1).)  XL did not initiate the process until August 14, the 

day before the responsive pleading was due, pursuant to an email agreement between counsel.  

When a full process could not be done that day, XL’s view was that it needed to file its demurrer.  

AUSD’s view is that XL needed to answer, reserving the issues raised by the demurrer to a later 

motion for judgment on the pleadings.  There also is another possible alternative:  XL could 

have filed a declaration for an automatic thirty-day extension under subsection (a)(2), assuming 

that it could truthfully state that it had made a “good faith attempt to meet and confer,” and state 

reasons why the process could not be completed.  What it could not do is simply file the 

demurrer. XL has offered no explanation for its failure to initiate the process in a timely manner.  

While the demurrer itself was not frivolous or in bad faith (see Line 9), the filing of the demurrer 

without compliance with the meet and confer requirement, and with no plausible argument 

concerning compliance, is frivolous, and the Court infers it was in bad faith. 

XL argues that no sanctions can be awarded, because section 430.41 itself does not provide for 

sanctions.  Section 128.5, however, applies to any “actions or tactics,” which are expressly 

defined to include filing a “responsive pleading.”  While section 430.41(a)(4) does provide that 

failure to comply with the meet and confer requirement is not grounds to sustain or overrule a 

demurrer, it does not preclude the application of monetary sanctions. 

On September 12, 2018, the Court continued the hearing on the sanctions motion to this date, 

and ordered the parties to meet and confer on the issues.  On September 17, the parties have 

met and conferred on the issues, and the process did not result in any agreement either to drop 

any grounds for demurrer, or to amend the complaint (other than a single issue concerning 

attachment of the relevant documents to the complaint).  Nor is the demurrer frivolous.  (See 

Line 9.)  Accordingly, the failure of XL to comply with the meet and confer process in the first 

instance has not resulted in any increase in expenses for AUSD, whether the time to demur had 

been extended, or XL had filed a motion for judgment on the pleadings.  While the Court 

understands that AUSD has expenses from the filing of the sanctions motion, its goals might 

have been achieved by simply requesting that XL continue the demurrer to allow a meet and 

confer to take place.  Nonetheless, the purpose of the sanctions provision is to provide a 

sanction that is “sufficient to deter repetition of the action or tactic or comparable action or tactic 

by others similarly situated.”  (C.C.P. § 128.5(f)(2).)   Thus, some sanction is appropriate.  The 

Court sanctions XL in the amount of $750, payable to AUSD no later than November 1, 2018. 
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 7.  TIME:  9:00   CASE#: MSC18-01394 
CASE NAME: ANTIOCH U.S.D.  VS.  XL CONSTRUCTION 
HEARING ON MOTION FOR SANCTIONS 
FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
This motion for sanctions is the second of two motions arising from the filing of a demurrer by 

defendant XL Construction without proper pre-filing meet and confer as required by Code of 

Civil Procedure section 430.41. 

This motion is filed pursuant to Code of Civil Procedure section 128.7.  That section provides 

that the signature of an attorney on a pleading constitutes a certification that the “[t]he claims, 

defenses, and other legal contentions therein are warranted by existing law[.]”  (C.CP. § 

128.7(b)(2).)  The party seeking sanctions must serve, but not file, the motion for sanctions, and 

give the other party 21 days to withdraw the motion.  (C.C.P. § 128.7(c).)  AUSD did so.  XL did 

not withdraw the demurrer. 

The statute requires that “the parties shall meet and confer at least five days before the 

responsive pleading is due.” (§ 430.41(a)(1).)  XL did not initiate the process until August 14, the 

day before the responsive pleading was due, pursuant to an email agreement between counsel.  

When a full process could not be done that day, XL’s view was that it needed to file its demurrer.  

AUSD’s view is that XL needed to answer, reserving the issues raised by the demurrer to a later 

motion for judgment on the pleadings.  There also is another possible alternative:  XL could 

have filed a declaration for an automatic thirty-day extension under subsection (a)(2), assuming 

that it could truthfully state that it had made a “good faith attempt to meet and confer,” and state 

reasons why the process could not be completed.  XL has offered no explanation for its failure 

to initiate the process in a timely manner.  What it could not do is simply file the demurrer.  While 

the demurrer itself was not frivolous or in bad faith (see Line 9), the filing of the demurrer without 

compliance with the meet and confer requirement, and with no plausible argument concerning 

compliance, is not warranted by existing law, and the Court infers it was in bad faith. 

XL argues that no sanctions can be awarded, because section 430.41 itself does not provide for 

sanctions.  Section 128.7 applies to any pleadings submitted to the court.  While section 

430.41(a)(4) does provide that failure to comply with the meet and confer requirement is not 

grounds to sustain or overrule a demurrer, it does not preclude the application of monetary 

sanctions. 

On September 12, 2018, the Court continued the hearing on the sanctions motion to this date, 

and ordered the parties to meet and confer on the issues.  On September 17, the parties have 

met and conferred on the issues, and the process did not result in any agreement either to drop 

any grounds for demurrer, or to amend the complaint (other than a single issue concerning 

attachment of the relevant documents to the complaint).  Nor is the demurrer frivolous.  (See 

Line 9.)  Accordingly, the failure of XL to comply with the meet and confer process in the first 

instance has not resulted in any increase in expenses for AUSD, whether the time to demur had 

been extended, or XL had filed a motion for judgment on the pleadings.  While the Court 
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understands that AUSD has expenses from the filing of the sanctions motion, its goals might 

have been achieved by simply requesting that XL continue the demurrer to allow a meet and 

confer to take place.  Nonetheless, the purpose of the sanctions provision is to provide a 

sanction that is “sufficient to deter repetition of the action or tactic or comparable action or tactic 

by others similarly situated.”  (C.C.P. § 128.7(d).)   Thus, some sanction is appropriate.  Since 

the Court has already ordered a sanction pursuant to section 128.5, no further sanction is 

needed.  If the sanction pursuant to that motion were to be vacated, the Court would enter a 

sanction pursuant to this section in the amount of $750, payable to AUSD no later than 

November 1, 2018. 

  

 8.  TIME:  9:00   CASE#: MSC18-01394 
CASE NAME: ANTIOCH U.S.D.  VS.  XL CONSTRUCTION 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 

  

 9.  TIME:  9:00   CASE#: MSC18-01394 
CASE NAME: ANTIOCH U.S.D.  VS.  XL CONSTRUCTION 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY XL CONSTRUCTION CORPORATION 
* TENTATIVE RULING: * 
 
 
This is a construction defect case. Before the Court is a demurer (the “Demurrer”) filed by 
Defendant XL Construction Corporation (“Defendant” or “XL Construction”). The Demurrer 
relates to the Complaint filed by Plaintiff Antioch Unified School District (“Plaintiff” or “AUSD”) 
regarding a new Library Building for Antioch High School. The Complaint pleads thirty four 
causes of action, but Defendant demurs only to (9) breach of fiduciary duty; (11) negligence; 
(16) negligent misrepresentation; (21) intentional misrepresentation; (26) concealment; and (31) 
violation of California False Claims Act. On reply, Defendant withdrew its demurrer to Plaintiff’s 
first cause of action for breach of contract. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
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Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Analysis 

Breach of Fiduciary Duty (Ninth Cause of Action) 

A fiduciary relationship is “any relation existing between parties to a transaction wherein one of 
the parties is in duty bound to act with the utmost good faith for the benefit of the other party. 
Such a relation ordinarily arises where a confidence is reposed by one person in the integrity of 
another, and in such a relation the party in whom the confidence is reposed, if he voluntarily 
accepts or assumes to accept the confidence, can take no advantage from his acts relating to 
the interest of the other party without the latter's knowledge or consent.” Wolf v. Superior Court 
(2003) 107 Cal.App.4th 25, 29 (internal quotations and citations omitted). 

A “[t]raditional” example of a fiduciary relationship in the commercial context is one of an agent 
and principal.” Wolf v. Superior Court, supra, 107 Cal.App.4th at p. 30. Moreover, officers of 
corporations who participate in the management of the corporation are considered fiduciaries as 
a matter of law. See GAB Business Services, Inc. v. Lindsey & Newsom Claim Services, Inc. 
(2000) 83 Cal.App.4th 409, 421. 

Here, as in Wolf, the “the complaint is devoid of allegations showing an agency, trust, joint 
venture, partnership or other ‘traditionally recognized’ fiduciary relationship.” Wolf v. Superior 
Court, supra, 107 Cal.App.4th at p. 30. The Complaint alleges that “[i]n entering into the general 
contractor agreement, XL represented to the District that it had an ability and skill to supervise 
work performed by third parties on the new Library Building project, including the ability to judge 
whether the work performed by third parties was consistent with the DSA-approved 
specifications, and that XL would exercise that ability and skill in the utmost good faith for the 
benefit of the District rather than the third parties.” Complaint at ¶ 114. These allegations are 
insufficient to support a fiduciary duty on the part of Defendant. 

AUSD argues in its opposition that “the California Supreme Court has long held that agreements 
for general contractors, architects, and superintendents create relationships of trust.” Opp. at 
12:27 – 13:1 (citing Edward Barron Estate Co. v. Woodruff Co. (1912) 163 Cal. 561, 575-76). 
Edward Barron Estate Co. involved a contractor that represented he was also an architect and 
offered architectural services. While architects owe a fiduciary duty to their clients under 
California law (Palmer v. Brown (1954) 127 Cal.App.2d 44, 59), there are no allegations in the 
Complaint that Defendant was offering architectural services, nor has AUSD cited any authority 
to support the conclusion that general contracting services, without more, support a finding of a 
fiduciary relationship. 

AUSD has not alleged facts sufficient to state a claim for breach of fiduciary duty. 

Negligence (Eleventh Cause of Action) 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries. Lueras v. BAC Home Loans Servicing, LP (2013) 221 
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Cal. App. 4th 49, 62. “The existence of a duty of care owed by a defendant to a plaintiff is a 
prerequisite to establish a claim for negligence.” Nymark v. Heart Fed. Savings & Loan Ass’n 
(1991) 231 Cal. App. 3d 1089, 1096.  

Defendant demurs to this cause of action on the grounds that AUSD’s negligence claim is 
entirely based on contractual duties and their alleged breach. Demurrer at 6:11-12. In response, 
AUSD contends first that it is entitled to plead alternative theories of recovery and second, that it 
has pled a tortious breach of contract. Opp. at 12:1 and 12:13-14. While it is true that Plaintiff 
may plead alternative theories of recovery, a party may not ordinarily recover in tort for the 
breach of duties that merely restate contractual obligations. Stop Loss Ins. Brokers, Inc. v. 
Brown & Toland Medical Group (2006) 143 Cal.App.4th 1036, 1041.  

To the extent that AUSD contends that XL Construction breached other, non-contractual duties 
to AUSD, this is not reflected in the Complaint. AUSD alleges that “XL owed the District a duty 
to exercise reasonable care in the performance of its work on the new Library Building project, 
in accordance with the standard of care that applies to construction in the locale of the project” 
and that “XL breached its duty of care to the District by, inter alia, failing to properly perform its 
duties under the XL Contract, and failing to meet the standard of care that applies to a 
general  contractor in the locale of the Project.” Complaint at ¶¶ 126, 127. The “mere negligent 
breach of a contract” is not sufficient to create an independent tort duty. See Elrich, 21 Cal.4th 
at 552. In the absence of an alleged duty independent from the Contract, AUSD has not alleged 
facts sufficient to state a claim for negligence. 

Negligent Misrepresentation (Sixteenth Cause of Action) 

Intentional Misrepresentation (Twenty-First Cause of Action) 

The elements of negligent misrepresentation are (1) a misrepresentation, which includes a 
concealment or nondisclosure; (2) knowledge of the falsity of the misrepresentation, i.e., 
scienter; (3) justifiable reliance; and (4) resulting damages. See Cadlo v. Owens-Illinois, Inc. 
(2004) 125 Cal.App.4th 513, 519. “Each element in a cause of action for … negligent 
misrepresentation must be factually and specifically alleged.” Id. Intentional misrepresentation 
has the additional element of intent to induce reliance on the misrepresentation. Small v. Fritz 
Companies, Inc. (2003) 30 Cal.4th 167, 173. 

Defendant demurs to both claims on the same grounds: that they lack sufficient particularity.  

AUSD alleges that “XL represented to the District that the building pad below the new Library 
Building was prepared consistent with the DSA-approved specifications. That representation 
was not true.” Complaint at ¶¶ 154, 187. Absent from the Complaint are any alleged facts “which 
show how, when, where, to whom, and by what means the representations were tendered.” 
Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.  

In opposition, AUSD argues that “[w]hen the identities of corporate agents responsible for a 
misrepresentation are more readily known to the defendant corporation to the plaintiff, the 
pleadings need not identify those persons, nor their authority to speak on behalf of the 
corporation.” Opp. at 9:22-25. Unlike the cases cited by AUSD, however, it does not “appear 
from the nature of the allegations that the defendant must necessarily possess full information 
concerning the facts of the controversy.” Tenet Healthsystem Desert, Inc. v. Blue Cross of 
California (2016) 245 Cal.App.4th 821, 840 (quoting Boschma v. Home Loan Center, Inc. (2011) 
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198 Cal.App.4th 230, 248). AUSD and XL Corporation would appear to be equally positioned 
with respect to knowledge of the identity of the persons that made the alleged representations. 

AUSD has failed to allege facts sufficient to state claims for negligent and intentional 
misrepresentation. 

Concealment (Twenty-Sixth Cause of Action) 

The elements of an action for fraud based on concealment are: (1) the defendant concealed or 
suppressed a material fact; (2) the defendant had a duty to disclose the fact to the plaintiff; (3) 
the defendant intentionally concealed the fact with the intent to defraud the plaintiff; (4) the 
plaintiff was unaware of the fact and would not have acted as he did if he had known of the 
concealed fact; and (5) as a result of the concealment of the fact, the plaintiff sustained damage. 
Knox v. Dean (2012) 205 Cal.App.4th 417, 433. “[T]he requirement that ‘[f]raud must be pleaded 
with specificity …’ applies equally to a cause of action for fraud and deceit based on 
concealment.” Cansino v. Bank of America (2014) 224 Cal.App.4th 1462, 1472 (quoting 
Boschma, supra, 198 Cal.App.4th at 248).  

Defendant demurs on the grounds that AUSD fails to allege the second and third elements of 
this claim.  

Plaintiff has partially alleged these elements: the Complaint alleges that XL Construction 
“intentionally failed to disclose to the District that the building pad had not been prepared 
consistent with the DSA-approved specifications, making the disclosure deceptive.” Complaint 
at ¶ 217. The Complaint does not allege, however, that XL Construction concealed this fact with 
intent to defraud the Plaintiff. That is an essential element of this claim. 

Plaintiff has failed to allege facts sufficient to state a cause of action for concealment. 

Violation of California False Claims Act (Thirty-First Cause of Action) 

Under the False Claims Act, Gov. Code, § 12650 et seq., any person who submits a false claim 
to the state or a political subdivision may be sued for damages and civil penalties. Gov. Code, 
§ 12651, subd. (a); see also State ex rel. Harris v. PricewaterhouseCoopers, LLP (2006) 39 
Cal.4th 1220, 1227 

“As in any action sounding in fraud, the allegations of a [CFCA] complaint must be pleaded with 
particularity. The complaint must plead the time, place, and contents of the false 
representations, as well as the identity of the person making the misrepresentation and what he 
obtained thereby.” State of California ex rel. McCann v. Bank of America, N.A. (2011) 191 
Cal.App.4th 897, 906 (quoting City of Pomona v. Superior Court (2001) 89 Cal.App.4th 793, 
803) (internal citations and quotations omitted). 

As a threshold issue, XL Construction argues that this claim fails for failure to comply with 
Government Code § 12652(c). This argument lacks merit. This subsection applies only to a 
person bringing a civil action in the name of the State or in the name of a political subdivision. 
The District, as a political subdivision, must comply with Government Code § 12652(b).  

XL Construction also argues that the Complaint lacks the requisite specificity. That argument 
has merit; the Complaint is bereft of detail regarding “the time, place, and contents of the false 
representations, as well as the identity of the person making the misrepresentation and what he 
obtained thereby.” State of California ex rel. McCann, supra, 191 Cal.App.4th at 906. 
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Plaintiff has failed to allege facts sufficient to state a cause of action for violation of the False 
Claims Act. 

 

  

10.  TIME:  9:00   CASE#: MSC18-01492 
CASE NAME: LOZANO VS. MACY'S WEST STORES 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY CIVIL PROCEDURES 
FILED BY MACY'S WEST STORES, INC. 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of counsel at 10/2/18 Case Management Conference. 

 

  

11.  TIME: 10:00   CASE#: MSN18-1101 
CASE NAME: MOUNT DIABLO U.S.D.  VS.  WILSON 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT 
FILED BY MOUNT DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

  

12.  TIME: 10:00   CASE#: MSN18-1176 
CASE NAME: MAHER VS. WILSON 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT, 
FILED BY DEBRA MAHER 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

 


